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In this sec. 6330, I.R C., CDP case, R determ ned
to collect P s unpaid tax for 2005 by levy. P clains
that he should be given credit for overpaynents that he
made for prior tax years that would extinguish his 2005
l[tability. P had previously filed clains for refund
for the prior years that R disallowed, and P failed to
file suit for refund or credit within the 2-year period
of limtations prescribed by sec. 6532, I.RC

Hel d: Because P did not file suit within the 2-
year period prescribed in sec. 6532, |I.R C, sec. 6514,
|. R C., bars any credit for the alleged prior years’
overpaynents that m ght otherw se be available to
satisfy PP s unpaid liability for 2005. Held, further,
R s determnation to |l evy is sustained.
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Kevin Patrick Brady, pro se.

Anne D. Mel zer and Kevin M Mirphy, for respondent.

RUVME, Judge: The petition in this case was filed in
response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of
determination).! W nust decide whether to sustain the
determ nation by respondent’s Appeals Ofice to collect
petitioner’s unpaid incone tax liability for tax year 2005 by
| evy.

FI NDI NGS OF FACT

At the tinme the petition was filed, petitioner resided in
New Yor k.

Petitioner did not tinely file an inconme tax return for
2005. In 2007 respondent prepared a substitute for return and
i ssued a notice of deficiency to petitioner for his 2005 i ncone
tax liability. Petitioner did not file a petition, and, on March
3, 2008, respondent assessed petitioner’s 2005 incone tax
ltability, along wwth additions to tax and interest.

On Cctober 27, 2008, respondent sent to petitioner a Letter
1058, Final Notice of Intent to Levy and Notice of Your R ght to

a Hearing, regarding petitioner’s unpaid liability for tax year

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended.
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2005 that indicated an anpbunt due of $18,455.65. On Novenber 6,
2008, respondent received frompetitioner a Form 12153, Request
for a Collection Due Process or Equival ent Hearing. Although the
Letter 1058 pertained only to 2005, petitioner indicated on the
Form 12153 that he wanted to di scuss tax years 2004 through 2006
at the collection due process (CDP) hearing. By letter dated
Decenber 9, 2008, respondent informed petitioner that his request
for a CDP hearing for tax year 2004 was not tinmely and that with
respect to tax year 2006, no notice of Federal tax lien or intent
to |l evy had been issued and he did not have a right to a CDP
hearing for those tax years.

In early 2009 petitioner filed his 2005 tax return, which
was accepted by the Internal Revenue Service (IRS). As a result,
much of the previously assessed tax for 2005 was abated. (As of
March 2, 2010, the bal ance due on petitioner’s account for 2005
was $520.61.)

On April 8, 2009, a CDP hearing was held regarding the
collection of petitioner’s remaining unpaid 2005 tax liability.
At the hearing petitioner appears to have argued that he was
entitled to credits for overpaynents in prior years that should
be used to satisfy his 2005 liability. Petitioner’s position
appeared to be that he sustained a net operating loss (NOL) in
each of the years 2001 and 2002 that should be carried back to

1999 and 2000, which would result in overpaynents for 1999 and
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2000 that should be used to satisfy his liability for 2005.
Respondent’s settlenment officer rejected petitioner’s position
because his clains for overpaynents had previously been
consi dered and disallowed. Petitioner raised no other issues.

Respondent’ s Appeals O fice sent to petitioner a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 dated April 22, 2009, in which it determned to
proceed with collection by levy. On May 11, 2009, petitioner
filed a petition with this Court in response to the notice of
determnation. Petitioner asserts that the IRS should have
al l owed his clainmed NOL carrybacks from 2001 and 2002 to 1999 and
2000 and that the resulting credits or refunds satisfy his
liability for 2005.

Pr evi ous Actions Regarding Petitioner’'s d ai ned Overpaynents for
Prior Years

Petitioner did not claimNOLs on his original 2001 and 2002
Federal incone tax returns, which were each filed late. On
Septenber 2, 2004, petitioner filed anmended returns for 2001 and
2002 claimng an NOL in each year and indicated that he wanted to
carry the NOLs back to his taxable years 1999 and 2000 and
claimed refunds for 1999 and 2000. Respondent treated
petitioner’s anended returns as clains for refund for 1999 and

2000 and di sal |l owed them because respondent determ ned that
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petitioner’s election to waive the normal 5-year carryback period
was not timely nmade on his original returns for 2001 and 2002.
I n Novenber 2004 respondent sent to petitioner notices
disallow ng petitioner’s refund clains. The notices of
di sal | onance were sent by certified mail to petitioner in care of
Jani ne B. Knauf (Ms. Knauf), to whom petitioner had granted a
power of attorney. M. Knauf had prepared petitioner’s anended
returns for 2001 and 2002 and represented petitioner with respect
to his clains. On May 8, August 15, and Septenber 8, 2005,
petitioner mailed letters to respondent protesting respondent’s
di sal | owance of the refund clainms. In response to petitioner’s
protests, respondent sent to petitioner by certified mail another
| etter dated Decenber 29, 2005, again disallow ng petitioner’s
refund cl ai ns. 2

Petitioner appeal ed respondent’s disall owance of his clains
for refund to respondent’s Appeals Ofice. By letter dated
February 16, 2007, the Appeals Ofice sustained the denial of
petitioner’s clains for refund and infornmed himthat if he w shed
to pursue the matter further he had to file suit in either a U S
District Court or the U S. Court of Federal Clains “wthin two-
years fromthe date on the letter denying your claim which the

Andover I RS Canpus mailed to you on Decenber 29, 2005.~”

2The letter dated Dec. 29, 2005, references both tax years
2001 and 2002 in disallow ng petitioner’s refund cl ai ns.
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On March 26, 2007, petitioner filed a suit in the U S
District Court for the Western District of New York (District
Court) agai nst eight individuals, including the Comm ssioner of
I nternal Revenue and a U.S. District Court judge. On April 23,
2007, the District Court dismssed petitioner’s entire suit for
| ack of jurisdiction. The District Court dismssed the clains
agai nst the individual defendants, characterizing those clains as
frivolous and noting that petitioner’s conplaint was “nothing
nmore than a conpilation of his past grievances, pasted together
in an attenpt to create a portrait of a conspiracy against himto
which it appears that nearly everyone who has crossed his path is
a party”.® The District Court characterized any clains

petitioner was maki ng against the RS as “less clear”, noting

3The District Court issued a decision and order, which
begi ns by noting that:

[Petitioner] has been previously subject to a sanction
order in Cvil Action No. 03-CV-6305. See Brady v. Van
Strydonck, 93 Fed. Appx. 325 (2d GCr. 2004) (affirmng
the District Court’s Decision and Order dated July 17,
2003). Subsequently, * * * [petitioner] has had a
nunber of other actions dism ssed (06-CVv-6111, 06-CV-
6112, 06-CV-6113, 06-CV-6114 and 06-CV-6134). In these
cases, * * * [petitioner] was denied a certificate of
appeal ability and the appeal s di sm ssed because the
Court of Appeals for the Second G rcuit found

“Appel lant failed to nmake a substantial show ng of the
denial of a constitutional right.” COA Docket No. 06-
2246, mandate entered October 20, 2006 (consolidating
cases). As a result of the sanction order, the instant
action is reviewed for jurisdiction prior to the

i ssuance of any Summonses. * * * [Brady v. Lariner,
No. 07-CV-6164CIS(P) (WD.N. Y. Apr. 23, 2007); fn. ref.
omtted.]
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that petitioner appeared to argue that he qualified as a smal
busi ness and that the IRS inproperly refused to permt hima
““two year carryback’.” The District Court noted that the bulk
of petitioner’s allegations stressed the adverse inpact suffered
because the I RS sought additional taxes rather than clainms that
he overpaid taxes. The District Court dism ssed any claim
petitioner was meking against the IRS for |ack of jurisdiction,
stating that petitioner’s “papers do not establish that he has
met the conditions for jurisdiction provided by 26 U.S. C
87422(a) or any exceptions thereto”.# Petitioner appeal ed the
decision of the District Court, and, on January 23, 2008, the
Court of Appeals for the Second Crcuit affirmed the District

Court’s decision and order. Brady v. Lariner, 262 Fed. Appx. 316

(2d Cir. 2008).
OPI NI ON

A. Col |l ecti on Review Principles

Section 6330(a)(1l) provides that no |l evy may be nmade on any
property or right to property of any person unless the Secretary
has notified the person in witing of his or her right to a
heari ng under this section before the levy is nmade. The notice

must include in sinple and nontechnical terns, inter alia, the

4Sec. 7422(a) specifies requirements for tax refund suits.
See infra p. 12.
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right of the person to request a hearing to be held by the IRS
Ofice of Appeals. See sec. 6330(a)(3)(B)

At the hearing the person may raise any rel evant issue
relating to the unpaid tax or the proposed |evy, including
appropri ate spousal defenses, challenges to the appropriateness
of collection actions, and offers of collection alternatives.

Sec. 6330(c)(2)(A). Section 6330(c)(2)(B) further provides that
the person nay also raise at the hearing challenges to the

exi stence or anount of the underlying tax liability for any tax
period if the person did not receive any statutory notice of
deficiency for the tax liability or did not otherw se have an
opportunity to dispute the tax liability. Section 6330(d)(1)
confers jurisdiction on the Tax Court to review the determ nation
of the Appeals officer.

B. The Parties’ Contentions

Petitioner’s challenge to respondent’s determ nation
resurrects his refund clainms. Petitioner contends that the
al l eged NOLs for 2001 and 2002 should be carried back to 1999 and
2000 and that the resulting overpaynent credits from 1999 and
2000 should be used to satisfy his tax liability for 2005.
Respondent contends that petitioner is not entitled to
over paynment credits and that those previously disall owed

overpaynent clains are now tine barred.
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In certain situations we have consi dered taxpayers’ clains

that their liability for the year involved in a section 6330

coll ection proceedi ng should be elimnated by overpaynents in

other years. See Freije v. Conmm ssioner, 125 T.C. 14 (2005);

Landry v. Conmm ssioner, 116 T.C. 60 (2001).° Assunming that it

woul d be appropriate in this case to consider the nerits of

5'n Freije v. Comm ssioner, 125 T.C. 14, 26-28 (2005), we
st at ed:

Since an “unpaid tax” is the sine qua non of the

Comm ssioner’s authority to levy, we believe a claim
directed at the status of the tax as “unpaid” is a
“relevant issue relating to the unpaid tax or the
proposed levy”. Sec. 6330(c)(2)(A). Meaningful review
of a claimthat a tax sought to be collected by |evy
has been paid, by neans of a remttance or an avail able
credit, will typically require consideration of facts
and i ssues in nondeterm nation years, as those years
may constitute the years to which a remttance was
applied or fromwhich a credit originated.

* * * * * * *

* * * TWe hold that our jurisdiction under
section 6330(d)(1)(A) enconpasses consideration of
facts and issues in nondeterm nation years where the
facts and issues are relevant in evaluating a claim
that an unpaid tax has been paid.

* * * * * * *

* * * W conclude that our jurisdiction under
section 6330(d)(1)(A) extends to the consideration of
facts and issues in a nondeterm nation year only
insofar as the tax liability for that year may affect
the appropri ateness of the collection action for the
determ nation year. * * *

[Fn. ref. omtted.]
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petitioner’s clainms of overpaynents in prior years, we wll first
consider if those clains are now time barred.
Whet her petitioner is entitled to credit against his unpaid
2005 taxes for alleged overpaynents in prior years depends first
on whet her his overpaynent clainms were made within the period of

l[imtations for maki ng such clainms. See Landry v. Conm SSioner,

supra at 62.

C. Period of Limtations for Overpaynent d ains

Section 6402(a) provides:

SEC. 6402(a). Ceneral Rule.--1n the case of any
over paynment, the Secretary, within the applicable
period of limtations, may credit the anmount of such
overpaynent, including any interest allowed thereon,
against any liability in respect of an internal revenue
tax on the part of the person who nade the overpaynent

and shall, subject to subsections (c), (d), (e), and
(f) refund any bal ance to such person. [Enphasis
added. ]

“[ U nder section 6402(a) the application of overpaynents of a
t axpayer fromother years to a particular year of the taxpayer is
subject to the applicable refund period of [imtations.” Crumuv.

Comm ssioner, T.C Meno. 2008-216. Thus, if petitioner’s

overpaynent clains are statutorily tinme barred (assum ng arguendo
that there was an overpaynent), any claimthat overpaynents are
available as a credit to offset the 2005 tax liability would al so
be tinme barred.

The period of Iimtations for filing a claimfor credit or

refund with the RS is found in section 6511. Petitioner’s
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refund clainms, which were made when he filed his anmended 2001 and
2002 returns, were tinely under section 6511, and respondent did

not dispute the tineliness of those refund clains.® However,

6Sec. 6511(a) provides:

SEC. 6511(a). Period of Limtation on Filing
Caim--Claimfor credit or refund of an overpaynent of
any tax inposed by this title in respect of which tax
the taxpayer is required to file a return shall be
filed by the taxpayer within 3 years fromthe tine the
return was filed or 2 years fromthe tinme the tax was
pai d, whi chever of such periods expires the later, or
if noreturn was filed by the taxpayer, within 2 years
fromthe tine the tax was paid. * * *

Sec. 6511(b)(2) provides two | ookback periods to determ ne
the limtation on the anobunt of a credit or refund. However,
special rules apply with respect to an NOL. Sec. 6511(d)(2).
The limtation period under the special rule with respect to an
NOL, is as follows:

(A) Period of limtation.--If the claimfor credit
or refund relates to an overpaynent attributable to a
net operating |l oss carryback or a capital |oss
carryback, in lieu of the 3-year period of limtations
prescribed in subsection (a), the period shall be that
period which ends 3 years after the tine prescribed by
law for filing the return (including extensions
thereof) for the taxable year of the net operating |oss
or net capital loss which results in such carryback, or
the period prescribed in subsection (c) in respect of
such taxabl e year, whichever expires |ater.

In the case of such a claim the amount of the credit
or refund nmay exceed the portion of the tax paid within
the period provided in subsection (b)(2) or (c),

whi chever is applicable, to the extent of the anount of
t he overpaynent attributable to such carryback

[ Sec. 6511(d)(2)(A).]
Sec. 6511(c) provides special rules in the case of

agreenents for extensions of the period for assessing tax and is
(continued. . .)
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respondent disallowed petitioner’s refund clains for other
reasons. ’

Where a taxpayer is not satisfied wth the IRS decision
regarding his refund claim the taxpayer may seek judici al
relief. Section 7422(a) provides, in pertinent part:

No suit or proceeding shall be maintained in any court
for the recovery of any internal revenue tax alleged to
have been erroneously or illegally assessed or

coll ected, or of any penalty clainmed to have been
collected without authority, or of any sumalleged to
have been excessive or in any manner wongfully
collected, until a claimfor refund or credit has been
duly filed wwth the Secretary, according to the
provisions of lawin that regard, and the regul ations
of the Secretary established in pursuance thereof.

Title 28 U . S.C. sec. 1346(a) (2006) provides:

(a) The district courts shall have ori gi nal
jurisdiction, concurrent with the United States Court
of Federal d ains, of:

(1) Any civil action against the United
States for the recovery of any internal-revenue
tax alleged to have been erroneously or illegally
assessed or collected, or any penalty clainmed to
have been collected without authority or any sum
al l eged to have been excessive or in any manner
wrongfully collected under the internal revenue
| aws;

5(...continued)
not applicable in this case.

The refund clains were disall owed because respondent
determ ned that petitioner’s election to waive the normal 5-year
carryback period was not tinely made on his original returns for
2001 and 2002. W express no opinion on the correctness of this
determ nati on
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Title 28 U.S.C. sec. 1491(a)(1l) (2006) provides the
jurisdictional authority for such clains in the Court of Federal
Cl ai ns.

A taxpayer has a limted tinme in which to pursue a judicial
remedy for the recovery of tax paid. Section 6532(a), which
addresses the limtation periods applicable to such suits,
provi des:

(1) General rule.--No suit or proceedi ng under
section 7422(a) for the recovery of any internal
revenue tax, penalty, or other sum shall be begun
before the expiration of 6 nonths fromthe date of
filing the claimrequired under such section unless the
Secretary renders a decision thereon within that tine,
nor after the expiration of 2 years fromthe date of
mai ling by certified mail or reqgistered mail by the
Secretary to the taxpayer of a notice of the
di sal | owance of the part of the claimto which the suit
or proceeding relates. [Enphasis added.]

The initial notices of disallowance of petitioner’s refund
claims were sent to himby certified mail in Novenber 2004.
Therefore, the period for filing a refund suit woul d have expired
i n Novenber 2006. The notices were sent to petitioner in care of
petitioner’s representative who had been given power of attorney
for this matter. Petitioner argues that he did not receive the
| RS Novenber 2004 notices disallowng his refund cl ains.

However, petitioner nust have received the notices because he
mai |l ed protest letters to the IRS on May 8, August 15, and

Septenber 8, 2005, stating his disagreenent with the IRS
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di sal | owance of his refund clains and asking for
reconsi deration.®

Petitioner acknow edged that he received respondent’s
subsequent notice of disallowance, which was sent to him by
certified mail on Decenber 29, 2005. He also received the letter
fromrespondent’s Appeals Ofice dated February 16, 2007,
sustaining the denial of his refund claim Section 6532(a)(4)
addresses situations where a previously disallowed refund claim
has been given reconsideration. Section 6532(a)(4) provides:

(4) Reconsideration after mailing of notice.--Any

consi deration, reconsideration, or action by the

Secretary with respect to such claimfollow ng the

mai ling of a notice by certified mail or registered

mai | of disallowance shall not operate to extend the

period within which suit may be begun.
Section 6532(a)(4) nmakes clear that the additional consideration

gi ven by respondent did not operate to extend the period wthin

whi ch petitioner had to file suit. See RH Holdings, Inc. v.

United States, 142 F.3d 1459 (Fed. Cir. 1998); Brach v. United

St at es, Fed. d. __ (Mar. 9, 2011); Estate of Ol ando v.

United States, 94 Fed. d. 286, 290 (2010) (“The two-year period

81t has been held that actual receipt of a notice of
di sal l owance is not required so long as the notice of
di sal | owance was mailed to the taxpayer by certified mail. See
Rosser v. United States, 9 F.3d 1519 (11th G r. 1993); Miiman v.
IRS, 81 AFTR 2d 98-1456, at 98-1457, 98-1 USTC par. 50, 324, at
83,786 (E.D.N. Y. 1998), affd. w thout published opinion 182 F. 3d
900 (2d Gir. 1999).
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runs fromthe date the notice of disallowance is sent and, by
statute, it is not tolled by any adm nistrative appeals.”).

W note, however, that the letter fromrespondent’ s Appeal s
O fice dated February 16, 2007, which sustained the disall owance
of petitioner’s clainms, erroneously infornmed petitioner that he
could file a refund suit “wthin tw-years fromthe date on the
| etter denying your claim which the Andover I RS Canpus mailed to
you on Decenber 29, 2005.” \Where a taxpayer has been m sl ed by
the IRS into believing that he had additional tinme for filing a
refund suit, there is sonme authority for giving the taxpayer the

benefit of the additional tinme. See MIller v. United States, 500

F.2d 1007 (2d Gr. 1974); Maiman v. IRS, 81 AFTR 2d 98-1456, at

98- 1458, 98-1 USTC par. 50,324, at 83,787 (E.D.N Y. 1998), affd.
wi t hout published opinion 182 F.3d 900 (2d Cr. 1999).

Even if we were to assune arguendo that petitioner was
m sl ed by the Appeals Ofice letter or that the notices sent in
Novenber 2004 were defective and that petitioner had 2 years from
t he Decenber 29, 2005, notice of disallowance in which to file a
refund suit, it would be of no benefit to him Petitioner
acknow edged receiving the Decenber 29, 2005, notice of
di sal | owance, which was sent to himby certified mail
Petitioner did not file a valid refund suit regarding his

disallowed clainms for credit or refund within the 2-year period
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after Decenber 29, 2005.° Petitioner neither requested a CDP
hearing nor filed the instant proceeding wwthin 2 years fromthe
date of the Decenber 29, 2005, notice. Thus, any suit or
judicial proceeding challenging the disallowance of petitioner’s
refund clains was barred in 2008 when he requested a CDP hearing
and filed his petition in this case.

Section 6514(a) provides:
SEC. 6514(a). Credits or Refunds After Period of
Limtation.--A refund of any portion of an internal

revenue tax shall be considered erroneous and a credit
of any such portion shall be considered voi d--

* * * * * * *

(2) Disallowance of claimand expiration
of period for filing suit.--In the case of a
claimfiled within the proper tinme and
di sal l oned by the Secretary, if the credit or
refund was nmade after the expiration of the
period of limtation for filing suit, unless
wi thin such period suit was begun by the
t axpayer

Section 6514 enphasi zes the point that refunds and credits that
do not conply with the applicable imtations period “shall be

consi dered erroneous”. United States v. Brockanp, 519 U S. 347,

351 (1997). The strict ternms of sections 6532 and 6514, limting

refunds or credits for overpaynents, preclude the relief

Whet her petitioner mght have subjectively intended his
previously nmentioned nultifaceted suit in the District Court,
which was filed in March 2007, to include a refund claimis
irrel evant because the District Court held that petitioner failed
to establish that he had met the jurisdictional requirenents for
a refund suit. The District Court’s dism ssal for |ack of
jurisdiction was affirnmed and has becone final.
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petitioner seeks.!® W hold that because petitioner failed to
initiate a tinmely judicial action to contest the disall owance of
his clainms for credit or refund within the period of limtations
as provided in section 6532, he is now barred by section 6514(a)
fromreceiving any such credit toward his unpaid 2005 liability.

We hold that respondent may proceed with the collection
action specified in the notice of determnation. |In reaching the
concl usi ons descri bed herein, we have considered all argunents
made by petitioner, and, to the extent not nentioned above, we
find themto be irrelevant or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.

The parties have not cited any cases where this Court has
previ ously considered the application of secs. 6532 and 6514 to
bar the use of a credit in the context of a sec. 6330 proceeding,
and this issue appears to be one of first inpression.



